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OAL File No. 2015-0324-04S

OAL hereby returns this file your agency submitted for our review (OAL File No. 2015-0324-04S
regarding Diesel Fuel Prepayment Exemption).

If this is an approved file, it contains a copy of the regulation(s) stamped “ENDORSED APPROVED”
by the Office of Administrative Law and “ENDORSED FILED” by the Secretary of State. The effective
date of an approved regulation is specified on the Form 400 (see item B.5). Beginning January 1,
2013, unless an exemption applies, Government Code section 11343.4 states the effective date of an
approved regulation is determined by the date the regulation is filed with the Secretary of State (see the
date the Form 400 was stamped “ENDORSED FILED” by the Secretary of State) as follows:

(1)  January 1 if the regulation or order of repeal is filed on September 1 to November 30, inclusive.
(2)  April 1if the regulation or order of repeal is filed on December 1 to February 29, inclusive.

(3)  July 1if the regulation or order of repeal is filed on March 1 to May 31, inclusive.

4) October 1 if the regulation or order of repeal is filed on June 1 to August 31, inclusive.

If an exemption applies concerning the effective date of the regulation approved in this file, then it will
be specified on the Form 400. The Notice of Approval that OAL sends to the state agency will contain
the effective date of the regulation. The history note that will appear at the end of the regulation section
in the California Code of Regulations will also include the regulation’s effective date. Additionally, the
effective date of the regulation will be noted on OAL’s Web site once OAL posts the Internet Web site
link to the full text of the regulation that is received from the state agency. (Gov. Code, secs. 11343
and 11344.)

Please note this new requirement: Unless an exemption applies, Government Code section 11343
now requires:

1. Section 11343(c)(1): Within 15 days of OAL filing a state agency’s regulation with the Secretary
of State, the state agency is required to post the regulation on its Internet Web site in an easily
marked and identifiable location. The state agency shall keep the regulation posted on its Internet
Web site for at least six months from the date the regulation is filed with the Secretary of State.

2. Section 11343(c)(2): Within five (5) days of posting its regulation on its Internet Web site, the
state agency shall send to OAL the Internet Web site link of each regulation that the agency posts on
its Internet Web site pursuant to section 11343(c)(1).




OAL has established an email address for state agencies to send the Internet Web site link to for each
regulation the agency posts. Please send the Internet Web site link for each regulation posted to OAL at
postedregslink(@oal.ca.gov.

NOTE ABOUT EXEMPTIONS. Posting and linking requirements do not apply to emergency
regulations; regulations adopted by FPPC or Conflict of Interest regulations approved by FPPC; and
regulations not subject to OAL/APA review. However, an exempt agency may choose to comply with
these requirements, and OAL will post the information accordingly.

DO NOT DISCARD OR DESTROY THIS FILE

Due to its legal significance, you are required by law to preserve this rulemaking record. Government
Code section 11347.3(d) requires that this record be available to the public and to the courts for possible
later review. Government Code section 11347.3(e) further provides that “...no item contained in the
file shall be removed, altered, or destroyed or otherwise disposed of.” See also the State Records
Management Act (Government Code section 14740 et seq.) and the State Administrative Manual (SAM)
section 1600 et seq.) regarding retention of your records.

If you decide not to keep the rulemaking records at your agency/office or at the State Records Center,
you may transmit it to the State Archives with instructions that the Secretary of State shall not remove,
alter, or destroy or otherwise dispose of any item contained in the file. See Government Code section
11347.3(%).

Enclosures
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Final Text of Proposed Amendments to
California Code of Regulations, Title 18, Section 1598.1

1598.1. Diesel Fuel Prepayment Exemption.
(a) Definitions.

(1) “Bulk deliveries” mean transfers of diesel fuel into storage tanks holding 500 gallons or
more.

(2) “Cardlock, keylock, or other unattended mechanism” means an unattended, completely
automated fueling station at which a purchaser obtains diesel fuel through use of a coded
card or key and an access code. Charges for sales of diesel fuel to customers are usually
consolidated at a central location and periodically invoiced to the purchaser.

(3) A “diesel fuel consumer” or “diesel fuel consumers™ mean a person or persons that use
diesel fuel in a manner that qualifies for the partial sales and use tax exemption set forth in
Revenue and Taxation Code section 6357.1 and Regulation 1533.2, Diesel Fuel Used in
Farming Activities or Food Processing.

(4) “Diesel fuel,” for purposes of the imposition of the prepayment of sales tax, is defined in
Revenue and Taxation Code section 6480(c) (by reference to Revenue and Taxation Code
section 60022) and means any liquid that is commonly or commercially known or sold as a
fuel that is suitable for use in a diesel-powered highway vehicle. A liquid meets this
requirement if, without further processing or blending, the liquid has practical and
commercial fitness for use in the engine of a diesel-powered highway vehicle. However, a
liquid does not possess this practical and commercial fitness solely by reason of its possible
or rare use as a fuel in the engine of a diesel-powered highway vehicle.

Diesel fuel does not include gasoline, kerosene, liquefied petroleum gas, natural gas in liquid
or gaseous form, or alcohol.

(5) “Qualified retailer” means a person who meets the requirements of subdivisions (b)(1)
through (b)(5).

(6) “Seller” means either the supplier or the wholesaler, as those terms are defined in
Revenue and Taxation Code section 6480(c), that sells diesel fuel to a qualified retailer.

(7) “Total taxable sales” means the gross receipts from the sale of tangible personal property
subject to tax, including sales of diesel fuel.

(b) Application of Tax. Commencing on and after October 9, 2002, a seller of diesel fuel is not
required to collect the prepayment of sales tax on that percentage of diesel fuel specified in the

Page 1 of5



retailer’s diesel fuel prepayment exemption certificate that is otherwise required by Revenue and
Taxation Code section 6480.1, provided the diesel fuel is sold to a retailer who:

(1) Will resell the diesel fuel in the ordinary course of business,

(2) Issues a diesel fuel prepayment exemption certificate to the seller as set forth in
subdivision

(©),
(3) Sells diesel fuel to a diesel fuel consumer,

(4) During the calendar year immediately preceding any purchases of diesel fuel, sold diesel
fuel to diesel fuel consumers in which the gross receipts from such sales exceeded 25 percent
of that retailer’s total taxable sales, and

(5) Sold more than 50% of its diesel fuel through bulk deliveries or through a cardlock,
keylock, or other unattended mechanism, or both.

For purposes of calculating the percentages set forth in subdivision (b)(4) above, the numerator

shall be the sum total of amounts entered-en-FormBOE401GStine10{exD-(Amount-Ssubject
to the partial state tax exemption for Bdiesel Efuel Bused in ¥farming and ¥food Pprocessing

Exemption) for each return filed during the preceding calendar year and the denominator shall be
the sum total of amounts entered-on-line-14{a)}-(Fransactions-Ssubject to Ecounty Ftaxj for each

return filed during the preceding calendar year.

(c) Prepayment Exemption Certificate.

(1) In General. A seller of diesel fuel who takes a diesel fuel prepayment exemption
certificate timely and in good faith, as defined in subdivision (c)(5), from a qualified retailer,
is relieved from the liability for the sales tax prepayment subject to the exemption under this
regulation, or the duty of collecting the sales tax prepayment subject to exemption under this
regulation. A diesel fuel prepayment exemption certificate will be considered timely if it is
taken any time before the seller bills the qualified retailer for the diesel fuel, any time within
the seller’s normal billing or payment cycle, or any time at or prior to delivery of the diesel
fuel to the qualified retailer. A diesel fuel prepayment exemption certificate which is not
taken timely will not relieve the seller of the liability for the sales tax prepayment excluded
by the exemption; however, the seller may present satisfactory evidence to the Board that the
seller sold the diesel fuel to a qualified retailer. A diesel fuel prepayment exemption under
this part shall not be allowed unless the seller claims the exemption on its sales and use tax
return for the reporting period during which the transaction subject to the diesel fuel
prepayment exemption occurred. The diesel fuel prepayment exemption certificate form set
forth in the Appendix may be used to claim the diesel fuel prepayment exemption.

(2) Blanket Prepayment Exemption Certificate. In lieu of requiring a diesel fuel prepayment

exemption certificate for each transaction, a qualified retailer may issue a blanket diesel fuel
prepayment exemption certificate. The diesel fuel prepayment exemption certificate form set
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forth in the Appendix may be used as a blanket diesel fuel prepayment exemption certificate.
The diesel fuel prepayment exemption certificate in the Appendix may also be used as a
specific diesel fuel prepayment exemption certificate if the qualified retailer provides the
purchase order or sales invoice number and a precise description of the property being
purchased. A blanket diesel fuel prepayment exemption certificate is only valid during the
calendar year in which it is provided to the seller.

(3) Form of Prepayment Exemption Certificate. Any document, such as a letter or purchase
order, timely provided by the qualified retailer to the seller will be regarded as a diesel fuel
prepayment exemption certificate with respect to the sale of diesel fuel if it contains all of the
following essential elements:

(A) The signature of the qualified retailer, qualified retailer’s employee, or authorized
representative of the qualified retailer.

(B) The name, address and telephone number of the qualified retailer.
(C) The number of the seller’s permit held by the qualified retailer.
(D) A statement setting forth the requirements of subdivisions (b)(1) through (b)(5).

(E) A statement of what percentage of total diesel fuel purchases will be resold to diesel
fuel consumers.

(F) Date of execution of document.

(4) Retention and Availability of Prepayment Exemption Certificates. A seller must retain
each diesel fuel prepayment exemption certificate received from a qualified retailer who
purchases diesel fuel for resale to diesel fuel consumers for a period of not less than four
years from the date on which the qualified retailer claims an exemption for sales tax
prepayment based on the diesel fuel prepayment exemption certificate. The Board may
require, within 45 days of the Board’s request, sellers to provide the Board access to any and
all diesel fuel prepayment exemption certificates, or copies thereof, accepted for the purposes
of supporting the diesel fuel prepayment exemption.

(5) Good Faith. A seller will be presumed to have taken a diesel fuel prepayment exemption
certificate in good faith in the absence of evidence to the contrary. However, a diesel fuel
prepayment exemption certificate cannot be accepted in good faith where the seller has
knowledge that the diesel fuel will not be sold to a retailer who meets the requirements of
subdivisions (b)(1) through (b)(5), will not otherwise be used by diesel fuel consumers, or
that the percentage listed on the exemption certificate for sales tax prepayment is inaccurate.
A blanket diesel fuel prepayment exemption certificate utilized for sales occurring in a
subsequent calendar year in which the blanket diesel fuel prepayment exemption certificate
was initially provided to the seller is not accepted in good faith for sales occurring in that
subsequent calendar year.
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(d) Retailer’s Liability for the Payment of Tax.

(1) A qualified retailer providing a diesel fuel prepayment exemption certificate pursuant to
subdivision (c¢) is liable for the taxes imposed by the Bradley-Burns Uniform Local Sales and
Use Tax Law, the Transactions and Use Tax Law, and the tax that is imposed under Revenue
and Taxation Code section 6051.2 or 6201.2, or under section 35 of article XIII of the
California Constitution on the sale of diesel fuel to diesel fuel consumers.

(2) A qualified retailer providing a diesel fuel prepayment exemption certificate pursuant to
subdivision (c) is liable for sales tax on any portion of the gross receipts derived from the
sale of diesel fuel that is not sold to diesel fuel consumers.

(3) A qualified retailer that is liable for the tax under the provisions of subdivisions (d)(1) or
(d)(2) shall report and pay that tax with the sales and use tax return filed for the reporting
period during which the qualified retailer sells the diesel fuel.

(e) Improper Use of Prepayment Exemption Certificate. Any person who gives a diesel fuel
prepayment exemption certificate pursuant to this regulation for the purpose of evading the
prepayment of sales tax on sales of diesel fuel that he or she knows at the time of sale do not
qualify for the diesel fuel prepayment exemption is guilty of a misdemeanor punishable as
provided in Revenue and Taxation Code section 7153. In addition, such person shall be liable to
the state for a penalty of one thousand dollars ($1,000) for each diesel fuel prepayment
exemption certificate issued for personal gain or to evade the prepayment of sales tax.

(f) Records. Adequate and complete records must be maintained by the seller and qualified
retailer as evidence that the diesel fuel qualifies for the diesel fuel prepayment exemption.

(g) Operative Date. This regulation is operative as of October 9, 2002. (Con

22)

=
Note: Authority cited: Section 7051, Revenue and Taxation Code. Reference: Sections6357.1,
6480, 6480.1 and 6480.3, Revenue and Taxation Code.
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DIESEL FUEL PREPAYMENT EXEMPTION CERTIFICATE
SECTION 6480.3

Please Note: This is an exemption only from the prepayment of sales tax required by Revenue and
Taxation Code (RTC) section 6480.1. This exemption applies only to the prepayment of the sales tax on sales of
diesel fuel that you purchase for resale to persons qualifying for the partial exemption from sales and use tax on
the sale or use of diesel fuel pursuant to RTC section 6357.1 and Regulation 1533.2, Diesel Fuel Used in
Farming Activities or Food Processing. You are not relieved of your obligation {o report and pay sales tax on
the non-exempt portion of your partially exempt diesel fuel sales or on other retail sales.

DIESEL FUEL SELLER'S NAME

DIESEL FUEL SELLER'S ADDRESS (Street, City, State, Zip Code)

I, the undersigned diesel fuel retailer, hereby certify that, of the diesel fuel purchased for resale from the above
diesel fuel seller, | reasonably expect that % will be sold to consumers engaged in farming activities or
food processing who qualify for the diesel fuel partial exemption pursuant to RTC section 6357.1 and
Regulation 1533.2, Diesel Fuel Used in Farming Activities or Food Processing. | further certify that:

1. During the calendar year immediately preceding my purchases of diesel fuel, | sold diesel fuel
to consumers that qualified for the RTC section 8357.1 and Regulation 1533.2 partial sales
and use tax exemption and that these sales were in excess of 25% of my total taxable sales;
and,

2. More than 50% of my diesel fuel sales occur through deliveries into storage tanks of 500
gallons or more, or through a cardlock, keylock, or other unattended mechanism, or both.

By signing below, | acknowledge | am liable for the taxes imposed under the Bradley-Burns Uniform Local Sales
and Use Tax Law or imposed by the Transactions and Use Tax Law, and for the taxes imposed under RTC
section 6051.2 or 6201.2, or under section 35 of Aarticle Xl of the California Constitution. | also acknowledge |
am liable for all sales taxes on any portion of the gross receipts derived from the sale of diesel fuel not sold in a
manner that qualifies for the partial exemption under RTC section 6357.1 and Regulation 1533.2, Diesel Fuel
Used in Farming Activities or Food Processing. | further acknowledge that | am required to report and pay
these taxes with the return for the reporting period in which | sell the diesel fuel.

I understand that any person who gives this diesel fuel prepayment exemption certificate for the purpose of evading
the prepayment of sales tax on sales of diesel fuel that he or she knows at the time of purchase do not qualify for
the diesel fuel prepayment exemption is guilty of a misdemeanor punishable as provided in RTC section 7153. |
also understand that such person shall be liable to the state for a penalty of one thousand dollars ($1,000) for
each diesel fuel prepayment exemption certificate issued for personal gain or to evade the prepayment or
payment of taxes.

Important: This diesel fuel prepayment exemption certificate constitutes a bianket diesel fuel prepayment
exemption certificate for future purchases and is only valid during the calendar year in which it is provided to the
diesel fuel seller unless the diesel fuel prepayment exemption certificate is otherwise specified as a specific diesel
fuel prepayment exemption certificate. The diesel fuel seller shall require a retailer to provide a new blanket diesel
fuel prepayment exemption certificate for any future purchases of diesel fuel in each subsequent calendar year. If
this is a specific diesel fuel prepayment exemption certificate, provide the purchase order or saies invoice number
in the following space:

RETAILER'S NAME OR COMPANY NAME DATE

SIGNATURE {signature of the retailer, retailer's employee, or authorized representative of the retaier) TELEPHONE NUMBER

TITLE PERMIT NUMBER

ADDRESS (STREET, CITY, STATE, ZIP CODE) CUSTOMER ACCOUNT NUMBER
Appendix
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